Post-Meeting Considerations:
Minutes and Speaking on Behalf of the Board
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President: Has the statutory duty under section
120.15(5) of the state statutes to ensure that minutes of
the meeting are properly recorded, approved and signed.
Clerk: Has a statutory duty under section 120.17 of the
state statutes to record the minutes of all meetings,
including both open and closed sessions.
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Delegation of Tasks: Although the board president
and clerk may delegate specific tasks associated with
the performance of these duties (e.g., the taking of the
minutes during the actual meeting), they may not
delegate their legal responsibility with regard to the
meeting minutes.
School Board: The school board as a whole has
ultimate responsibility for ensuring and approving
accurate minutes.
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School Board Secretary: School boards in unified
school districts should be aware that they have
authority under section 120.43(1) of the state statutes to
elect a school board secretary who need not be a
member of the board. The specific duties of the board
secretary are left to the discretion of the school board.
Minutes of School Board Meetings, WASB Legal Comment
May 2009





There is no state law that clearly identifies the extent to
which the meeting minutes must detail the business
conducted by the board.
However, various state laws do provide at least some
guidance regarding the content of board meeting minutes:



Wisconsin Open Meetings Law, Wisconsin DOJ resources



Publication of Meeting Proceedings, Wis. Stat. § 120.11(4)
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The Open Meetings Law requires that all motions and roll
call votes be recorded, preserved, and open to public
inspection under the Wisconsin Public Records Law.



This applies to open and closed sessions of the meeting.



Votes:
◦ Any board member may require that a vote be taken in such a
manner that the vote of each member is ascertained and recorded.
◦ As a result, if a board member makes such a request, the minutes
must reflect the vote of each board member.
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Closed sessions:
◦ Section 19.85(1) of the state statutes requires certain information be
included in the minutes when the school board convenes in closed
session.
◦ Motion: The law requires that a motion must be made to go into
closed session and the motion must be carried by a majority vote in
such a manner that the vote of each member is ascertained and
recorded.
◦ Announcement: President must announce to those present at the
meeting the nature of the business to be considered in closed
session and the specific statutory exemptions authorizing the closed
session. The minutes must reflect this announcement.
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Boards must keep minutes of closed sessions.
◦ Action: If action is taken in the closed session, then the minutes
must record that action.
◦ No Action: If no action is taken in the closed session – the board
discusses a matter but takes no action – the minutes simply reflect
topic of discussion.
 Example: The board moved to closed session and discussed
collective bargaining strategies for the teacher contract
negotiations.
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Content of Minutes (for publication purposes):
◦ The minutes must include the substance of every official action
taken by the board in both open and closed session.
◦ “Substance” is defined as “an intelligible abstract or synopsis of
the essential elements of the official action taken by a local
governing body, including the subject matter of the motion, the
persons making and seconding the motion and the roll call vote on
the motion.” Wis. Stat. § 985.01(6)
◦ Example: If you nonrenew a teacher, the name of the teacher
nonrenewed must be recorded in the minutes.
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With these laws in mind, school boards and the board
president should make sure that the minutes include, at a
minimum:
◦ the subject matter,
◦ names of the persons moving and seconding motions,
◦ the results of the motion, and
◦ all other essential elements of the official action.
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Approval of Minutes: The school board as a whole
has ultimate responsibility for ensuring and approving
accurate minutes.
Approval Responsibility:
◦ May be set forth in board policy, which may specifically state
how minutes are approved, or
◦ May be based on the rules of procedure adopted by the school
board, such as Robert's Rules of Order.
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Under Robert's Rules, a board typically reviews the
minutes from the previous board meeting at the next
board meeting and, at that time, considers and makes any
corrections, when proposed, to the minutes.
Board members cannot make corrections to the minutes
to change what actually took place at a meeting.
After any corrections, the minutes are then approved by
the board through a formal motion or by unanimous
consent.

Approval of the open session minutes

must be done at a meeting of the board.

Open session minutes must be approved
in open session.
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Approval of the closed session minutes must be
done at a meeting of the board.

Closed session minutes may also be approved in

open session if doing so does not compromise the
confidential nature of the closed session business.
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The board, however, can approve
such minutes in closed session if
there is a basis for such approval
in closed session, such as if the
board may further discuss the
subject matter and such
discussion still falls within an
exemption for convening in
closed session outlined in section
19.85 of the state statutes.
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“Proceedings” of the school board meeting must be
published within 45 days after the meeting as a class 1
notice in a newspaper published in the district, if any, or
publicized by a school district-wide distribution prepared
and directed by the school board and paid out of school
funds.
If there is no newspaper published in the district, the
proceedings shall be posted or published as the school
board directs.



The proceedings must include the substance of every
official action taken by the board and a statement of
receipts and expenditures in the aggregate.
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Wis. Stat. § 120.11(4)

Unlike the minutes of regular and special board meetings,
minutes of committee meetings do not have to be
published, publicized or posted.



Minutes are usually public records.
◦ Drafts of minutes are probably records unless the document fits
the definition of draft in the public records law.
◦ Notes of individual board members are not records if the notes are
prepared for the board member’s personal use.
◦ Open session minutes are generally subject to disclosure without
limit.
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Minutes are usually public records.
◦ Closed session minutes may not be subject to disclosure.
◦ Access to closed session minutes may be limited, depending on
whether there is a need to restrict public access at the time a public
records request is made.
◦ Need to restrict access may be based on an exemption
under section 19.85 of the state statutes or on some other statutory
basis, such as the need to maintain the confidentiality of student
records.
◦ Redaction: The records custodian may be required to redact
some information within the minutes that is not subject to disclosure
before disclosing the requested minutes.
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Board meeting minutes, as
public records, must be
retained for a minimum of
seven years in accordance
with section 19.21(6) of the
state statutes except as
otherwise provided by law
or the state public records
board.



Many school districts have adopted the Wisconsin Records
Retention Schedule for School Districts published by the
Wisconsin Department of Public Instruction.
◦ For those districts that have done this, board meeting minutes should
be retained for the periods of time outlined in that schedule.
◦ According to the current records retention schedule, school board
meeting minutes, including school board committee meeting minutes,
should be retained permanently because of their historic value.
◦ Citizen advisory committee meeting minutes should be retained for
three years.
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Storing Closed Session Minutes: Because access to closed session
minutes is limited in some instances, it is advisable to store these
minutes separate from the open session minutes.
Tape/Video Recordings of Meetings: If a school board records a
public meeting, whether the meeting is held in open or closed session,
the recording is considered to be a public record as defined under the
Wisconsin Public Records Law.
◦ Because of the privacy concerns, the attorney general has advised that if a
governmental body wishes to record its closed session meetings, it must
arrange for the security of the records to prevent their improper disclosure.
◦ Section 19.21(7) of the statutes requires that tape recordings of board
meetings be kept for at least 90 days after the minutes are approved and
published if the purpose of the tape recording was to make minutes of the
meeting.
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BoardDocs eGovernance Solutions - Online Policy Management and Paperless
Meeting Services
Wisconsin Dept. of Justice’s Wisconsin Open Meetings Law Compliance Guide
Wisconsin Public Records Law Compliance Guide, published by the Office of
the Attorney General of Wisconsin



April 2017 WASB Legal Comment entitled “Board Agendas, Voting and Minutes”



May 2009 WASB Legal Comment entitled "Minutes of School Board Meetings”
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December 2008 issue of WASB's policy publication The FOCUS entitled "Board
Meeting Minutes”
October 2004 WASB Legal Comment entitled "Compliance with Wisconsin's
Open Meetings Law (Part 2)”
June 2000 issue of WASB's policy publication The FOCUS entitled "School
Board Committees”
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Core Concepts to Consider
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First Amendment Rights of
Board Members and Free
Speech Considerations
Board Action vs. the
Individual Board Member
Speaking on Behalf of the
Board



As to any form of communication that pertains to her/his
office or to district business, a board member should ask
herself/himself the following questions:
◦ Should I be using this method of communication at all?
(e.g., Will the content of my communication remain under my
control or under the control of an appropriate custodian of records;
and is the communication being retained in a manner, and for a
duration of time, such that it can be retrieved and produced if
needed?); and
◦ Should I be using this specific method of communication for
this specific subject matter, for example an electronic
communication?
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Electronic communications are generally an effective and
efficient medium for activities such as:
◦ addressing scheduling/availability for meetings,
◦ bringing potential agenda items to the attention of the district
administrator and board president, and
◦ the one-way distribution of information (e.g., from the district
administrator to all board members).
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Many boards strongly discourage (and, in some
circumstances, applicable laws will directly prohibit)
individual board members from using email, social media
or other forms of electronic communication for any of the
following:
◦ Open Meetings Law, Closed Session and Discretion:
Interactive discussion of substantive board business among
multiple board members, due to Open Meetings Law concerns
(e.g., potential walking quorums or illegal meetings) and due to the
potential appearance of impropriety surrounding communications
that are perceived to be inappropriately “secretive” even if not
unlawful; or
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◦ FERPA and Wisconsin Pupil Records Law (Sec. 118.125):
Communications regarding matters that involve individually
identifiable students due to potential violation of the laws
surrounding student privacy and the confidentiality of student
record information; or
◦ Public Records: Communications regarding district matters that
are considered confidential or highly sensitive (e.g., closed session
content, personnel matters, etc.), due to issues surrounding the
security and possible improper disclosure of the information.
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Board Member Role:
◦ First Amendment to the U.S. Constitution:
 Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a
redress of grievances.

◦ Board members do not lose their first amendment rights by being a
board member.
◦ Board members may speak for or against an issue with certain
caveats.
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Board Member Role:
◦ Board members may participate on outside committees or groups
that advocate a particular viewpoint.
◦ Board members still need to be aware of Open Meetings Law
implications if they participate in an advocacy group with other
board members.
◦ Board members may also have campaign finance and
electioneering issues that come into play as well.
◦ First Amendment Rights – Public Forum: Davison v. Randall (4th
Cir. Jan. 7, 2019).

33

34









35

Board members have very few statutory powers to
exercise as individuals.
Some of the legal duties that individual board members
have are duties to refrain from certain conduct.
Local policy can grant power to and place boundaries on
the authority of individual board members.
The board’s officers have statutory powers and duties
specific to their individual office.



Board ≠ Individual Board Member:
◦ Distinguishing between the role of the board member as an
individual not representing the board and the board as a whole.
◦ Unless the board member is performing a legally designated duty
or responsibility, or unless he/she has been expressly authorized
by the board, an individual board member should not, in his/her
electronic or other communications, either
 purport to speak on behalf of the entire board or for the district, or
 speak in a manner that purports to obligate the board or district to a
particular course of action.
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Social Media, Electioneering, Letters to the Editor,
Yard Signs, etc.:
◦ It is strongly encouraged that board members preface any
advocacy remarks with the statement that the board member is
acting in her/his individual capacity rather than in his/her
capacity as a board member.
◦ For written remarks, such a disclaimer statement should be
included in the message, preferably in its opening sentence and in
its conclusion.
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The board president and/or any
board member may be
appointed to serve as a
spokesperson for the board.
The board president typically
serves in this role.



How do I respond to a
community that
questions the school
board’s decisions?
◦ It’s normal to hear questions
about the board’s decisions.
◦ You will at times find
yourself dealing with
controversial, complex
issues, and the board’s final
decisions may be unpopular.
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How do I respond to a community that questions the
school board’s decisions? (cont.)
◦ Explain the thought process that went into the decision and why
the board arrived at the conclusion it did, even if you personally
disagreed. Be sure to answer honestly and without emotion.
◦ One of your roles as a school board member is to be an advocate
for the district. Being asked about board decisions provides an
opportunity to promote the positive activities that are occurring in
your schools while at the same time responding to community
questions.
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How do I respond to questions from the media?
◦ Your board has probably already adopted, at least informally, a
policy for responding to the media.
◦ Particularly on issues of great sensitivity, a single spokesperson—
usually the board president or superintendent—may be designated to
speak for the board and the district respectively.
◦ If the media is waiting to do an interview following a board meeting,
then it is appropriate to refer the question to the president or the
superintendent.
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How do I respond to questions from the media?
◦ Individual board members should be free to explain their votes or
comments they may have made at a public meeting.
◦ If you are contacted by a local reporter and you’re not prepared or
don’t have the relevant information, don’t say, “No comment.”
◦ Instead, tell the reporter you’ll get an answer and get back to them.
◦ Ask what kind of deadline they have, and then promptly follow
through.
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How do I respond to questions from the media?
◦ In all situations, be honest—never lie! Talk in plain English, in short,
quotable sentences, but stay on message.
◦ Answer the question that was asked.
◦ Don’t feel compelled to offer more information than needed to
answer the question.
◦ Be friendly and warm.
◦ If you are on camera, remember that body language is as
important as what you say.
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Direction via Policy and/or Appointment:
The district administrator, the board president, and any
board member may be appointed to serve as a legislative
liaison.
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Any of the above may be authorized to act as
spokespersons for the board and district on
legislative/public policy advocacy communications that
are intended to inform and influence lawmakers, agency
personnel, and other government officials.



Direction from the Board:
To the extent reasonable and practical, the board’s
authorized spokespersons should seek direction from the
board regarding positions taken and communicated on
behalf of the board and district.
◦ Advocacy-related communications in their official capacity shall be
consistent with any specific or general direction that the board has
provided through official action taken at a board meeting.
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Absence of Direction from the Board:
◦ Spokespersons should use their best judgment to determine if it
would be reasonable and practical to seek further direction from the
board prior to communicating a district position on a particular issue
where the board has not provided any such direction, or where
circumstances have materially changed since the board provided
such direction.
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Absence of Direction from the Board:
◦ If impractical, the spokespersons may consider communicating
 (1) specific data and reasonable projections as to how a given issue
would be likely to affect the district, and
 (2) if believed to be necessary, a position that they determine is
consistent with the board’s policies and any applicable boardapproved goals and that otherwise reflects the best interests of the
district, while also expressly clarifying that the board itself has not
yet been able to meet to consider the adoption of a specific position.
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Spokespersons should keep the full board informed of
issue-based positions that they communicate in their official
capacity to legislators, government agencies, and other
government officials.
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At its discretion, the board may direct the submission of
clarifying communications.



Wisconsin Statutes §§19.81 to 19.98



Department of Justice’s Open Meetings Law Compliance Guide



WASB’s Open Meetings Law Brochure
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WASB’s March 2020 issue of The FOCUS, School Board Meetings
During the COVID-19 Pandemic
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BoardDocs eGovernance Solutions - Online Policy Management and
Paperless Meeting Services
Wisconsin Department of Justice’s Wisconsin Open Meetings Law
Compliance Guide
April 2017 WASB Legal Comment entitled “Board Agendas, Voting and
Minutes”
April 2010 WASB Legal Comment entitled “Public Participation at Board
Meetings”
August 2007 WASB Legal Comment entitled “Courts Decide Significant
Cases Involving Open Meetings Law”
November 2003 issue of WASB's policy publication The FOCUS entitled
“Holding Effective Board Meetings”
February 1999 issue of WASB's policy publication The FOCUS entitled
“School Board Meeting Agenda”
Annual Meeting The Annual School District Meeting

Bob Butler has been a WASB staff counsel since
1990. He is also, along with attorney Barry
Forbes, the Association’s co-associate executive
director. Bob directly represents more than 40
school districts in Wisconsin on employment,
human resources and school law matters. Bob
also provides membership services, including
general legal information, to all school districts
that are members of WASB.
bbutler@wasb.org
877-705-4422 (phone)
608-512-1703 (direct phone)
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He graduated from the University of Wisconsin
Law School and received his undergraduate
degree in industrial and labor relations from
Cornell University.

