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s a general proposition,
employment in Wisconsin is at
will. An employer may discipline
or terminate an employee at any
time, with or without notice, and for
any reason so long as that reason is
not illegal.' However, at-will
employment can be modified by con-
tract, statute or internal employer
policy or handbook. For example,
prior to 2011 Wisconsin Acts 10 and
32 (Act 10), most district employees
were covered by collective bargaining
agreements that required just cause for
discipline and discharge and estab-
lished a grievance arbitration
procedure under which employees
could challenge such actions. While
Act 10 prohibits the negotiation of
these provisions with a union repre-
senting employees, that legislation
does not prevent boards from
adopting these provisions unilaterally.
Act 10 also requires that boards adopt
a grievance process with respect to
employee discipline, termination and
workplace safety (“Act 10 grievance
policy”).2 An Act 10 grievance policy
must provide for a hearing before an
impartial hearing officer and an
appeal process in which the highest
level of appeal is the school board. In
addition to the process established by
districts’ Act 10 grievance policies,
districts must follow the statutory
procedural requirements for the non-
renewal of contracted full-time
teachers and specified administrators.
Thus, even though Wisconsin is
an at-will employment state, all
districts seeking to discipline, ter-
minate or nonrenew an employee
have procedural obligations of
which they need to be aware.’ In
addition, boards need to ensure that
their Act 10 grievance policies, con-
tracts and internal policies and
handbooks are consistent with
respect to the standard under which

the district may terminate or non-
renew employees and the processes
that must be followed in doing so.

This Legal Comment will review
employee termination and nonre-
newal in the context of a district’s
Act 10 grievance policy and how
that policy should dovetail with
other statutory, constitutional and
internal procedural guidelines. Its
emphasis is not a comprehensive
discussion of employee termination
or nonrenewal although either, as
will be discussed, will trigger the Act
10 grievance policy.

B Termination and Nonrenewal
of Employees with a Contract

Districts must enter into written
contracts with teachers, specified
administrators and drivers of motor
vehicles owned by the district.* Dis-
tricts can also enter into individual
contracts with other employees for a
specific term or duration even though
there is no statutory obligation to do
so. Districts may include in their
employment contracts the standards
under which such contracts can be
terminated during their term. Absent
such provisions, districts may only
terminate such contracts during their
terms for “good and sufficient
cause.” The standard by which an
employee contract can be terminated
during its term is important not only
because it determines the circum-
stances under which such action can
take place, but also because it dictates
the process that a district must use to
accomplish that action.

An employee who has an expec-
tation of continued employment
arising from a policy, statute,
handbook, collective bargaining
agreement or individual contract has
a protected property interest in the
employee’s employment. Under the
14th Amendment to the United States

Constitution, no one can be denied a
protected property interest without
due process of law. Such a property
interest arises if, for example, an
employee can only be terminated
under a “just cause” or “cause”
standard.® An employee who has a
property interest in the employee’s
employment is almost always entitled
to a pre-termination hearing prior to
being terminated although individual
circumstances will affect how elab-
orate such a hearing must be.” In
some cases, the employee will also be
entitled to a post-termination hearing
that should be aligned with the dis-
trict’s Act 10 grievance policy.
Regardless of the standard for termi-
nation adopted by the board, a
terminated employee will have the
right to file a grievance under the
district’s Act 10 grievance procedure.
Nonrenewal of full-time teachers’
or administrators’ contracts at the
end of their terms is governed by
Wis. Stat. ss. 118.22 and 118.24,
respectively.® These statutes establish
time parameters by which such
teacher or administrator must be
notified of potential nonrenewal and
the right to a conference or hearing
with the school board. These nonre-
newal statutes do not establish a
substantive standard that a district
must meet in order to nonrenew a
teacher’s or administrator’s contract.
However, a district must meet any
standard that it has adopted by
board policy, employee handbook or
individual contract in order to take
such action. If a district has adopted
a “cause” standard for nonrenewal,
the district will have to ensure the
nonrenewal process comports with
due process. In this situation, dis-
tricts should consult with legal
counsel in order to properly coor-
dinate any required statutory
conferences or hearings with the
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district’s Act 10 grievance policy and
the requirements of due process.

l Termination of Employees
Without Contracts

In the absence of any standard for
termination or nonrenewal in any
board policy or handbook, district
employees without a contract are
at-will employees with no expectation
of continued employment. While these
employees are not entitled to a pre-
termination hearing, they may follow
a district’s Act 10 grievance policy to
obtain a hearing before an impartial
hearing officer after termination. In
addition, some boards have adopted
processes that must be followed as a
condition precedent to any employee
termination. For example, a board
that adopts, by policy, handbook or
individual contract, a mandatory
progressive discipline scheme that
must be followed before an employee
can be terminated has likely elimi-
nated employees’ at-will status and
could also have created an expectation
of continued employment for its
employees. In addition, a board can
adopt a standard for termination
higher than an at-will standard, but
lower than a cause standard. For
example, an “arbitrary or capricious”
standard requires a rational basis for
termination and likely does not create
an expectation of continued
employment.

B Act 10 Grievance Policies
and Due Process

One issue subject to judicial inter-
pretation is whether an Act 10
grievance policy creates a property
interest in employment, thus trig-
gering the need for a pre-termination
hearing before terminating an
employee. In Nesvold v. Roland,’ a
county employee filed a federal
lawsuit alleging that his separation
from employment violated his due
process rights. The county adopted
an Act 10 grievance policy under
which the impartial hearing officer
could only overturn the separation
upon a finding that such action was
arbitrary or capricious. The court

held that the adoption of an Act 10
grievance policy does not create a
constitutional property right. Signifi-
cantly, the court also concluded that
the adoption of an arbitrary or
capricious standard does not create a
property right, holding that, while
such a standard moves the
employment out of at-will status, it
does not establish a cause standard
sufficient to create a property right
in continued employment. The court
further recognized that the Act 10
grievance policy in and of itself
satisfies federal due process rights
even if that process does not provide
all the relief that an employee seeks,
such as front pay or future loss of
earnings. This case suggests that the
adoption of an Act 10 grievance
policy that includes a standard of
review short of “cause” or “just
cause” does not give rise to a
property right that would impose
due process obligations on a district.

B Act 10 Grievance Policies
and Nonrenewals

Act 10 provides little guidance as

to what should be included in an
Act 10 grievance policy and there is
scant legislative history to aid in its
interpretation. For example, the
statute does not define “employee,”
“termination,” “discipline” or
“workplace safety.” Given this lack
of statutory clarity as to the scope
of employment actions subject to
Act 10’s provisions, many districts
have adopted Act 10 grievance pol-
icies that limit the application of the
grievance process by excluding
certain employment actions from the
definition of “termination.”

Many districts have chosen to
exclude from their Act 10 grievance
policies any employment action
caused by economic factors such
as layoffs, furloughs, reductions-
in-force, or wage and benefit adjust-
ments. Many districts also exclude
non-disciplinary employment actions
from their Act 10 grievance policies,
such as resignations, retirements,
voluntary quits and administrative
leaves with pay. Some districts have
also excluded nonrenewals from

their Act 10 grievance policy.

The extent to which districts are
able to narrow the scope of their
Act 10 grievance policy by defining
the terms “discipline” and “termi-
nation” has been the subject of some
litigation. In Marks v. Board of
Education of the Wisconsin Rapids
Public School, the district’s indi-
vidual contracts and Act 10
grievance policy stated that nonre-
newals would be governed by the
process set forth in Wis. Stat. s.
118.22 and would not be subject to
the district’s Act 10 grievance
policy.’ The court concluded that no
statute provided evidence that the
legislature intended for nonrenewals
to be subject to the Act 10 grievance
policy, particularly when it had
established a procedure for nonre-
newal in Wis. Stat. s. 118.22. The
court concluded that the nonrenewal
statute and the Act 10 grievance
policy address two separate and
distinct aspects of the employment
relationship between districts and
teachers. Therefore, it held that the
individual teacher contracts did not
unlawfully exclude nonrenewals
from the Act 10 grievance policy.

In Schneider v. Howard Suamico
School District, the district adopted an
Act 10 grievance procedure which
excluded teacher nonrenewals under
Wis. Stat. s. 118.22 from the defi-
nition of “termination” and
“discipline.”' A nonrenewed teacher
argued that this exclusion violated Act
10. The court concluded that “disci-
pline” is akin to “punishment” after
interpreting the statute by referencing
the dictionary definition of “disci-
pline.” The court concluded that
because some nonrenewals may con-
stitute “punishment,” nonrenewals
could not be categorically excluded
from the grievance procedure. The
court did not consider whether nonre-
newals are also “terminations.” This
decision suggests that an Act 10
grievance policy may exclude from its
scope the nonrenewal of teacher or
administrator contracts for non-
disciplinary reasons. The decision also
suggests that other non-disciplinary
actions might be properly excluded
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from an Act 10 grievance policy.

However, Dodge County Profes-
sional Employees Local 1323-A v.
Dodge County, a court of appeals
case that did not involve a school
district contract nonrenewal, suggests
that perhaps boards do not have
much latitude in excluding certain
employment separations from the
definition of “termination.”'? In this
case, the county adopted an Act 10
grievance policy that excluded from
its provisions “termination of
employment due to ... lack of qualifi-
cation ...” An employee was
convicted of operating a motor
vehicle while under the influence of
alcohol. County policy required as a
qualification for employment that
employees not have any convictions
for operating under the influence of
alcohol. The county terminated the
employee because of her conviction.
The employee grieved the discharge
under the county’s Act 10 grievance
policy. The county refused to process
the grievance because the employee
was terminated for lack of qualifica-
tions, which was excluded from the
definition of “termination.”

The employee filed a lawsuit
alleging that the statute required that
her discharge be considered a “termi-
nation” and, thus, subject to the
county’s Act 10 grievance policy. The
court of appeals agreed, holding that
the county’s exclusion of her discharge
from the grievance process violated
Act 10. In interpreting Act 10, the
court used the dictionary definition of
“termination” and found it to mean
“to terminate” or to “discontinue the
employment of; dismiss.” The court,
however, noted that not all
employment separations are “termina-
tions” within the meaning of the
statute and emphasized that its ruling
was meant to convey only that the
action taken against this specific
employee was a termination within
the plain meaning of the statute. While
Marks suggests the nonrenewal of
teacher or administrator contracts can

[ CONTINUED]

be excluded from a district’s Act 10
grievance policy, Schneider and Dodge
County cloud the issue. Thus, whether
a contract nonrenewal can be
excluded from an Act 10 grievance
policy is subject to debate. A district
should consult with its legal counsel in
deciding whether to include nonre-
newal actions within the scope of its
Act 10 grievance policy.

B The Impartial Hearing
Officer’s Review Standard

Act 10 does not establish any standard
of review to guide the impartial
hearing officer. In Marks, the board
established an arbitrary or capricious
standard for termination in its teacher
contracts. Notwithstanding this, the
employee argued that the individual
teacher contracts implicitly created a
cause standard for termination. The
court rejected this argument and
concluded that the board could adopt
an arbitrary or capricious standard for
termination in its contracts. This
decision confirms that a district has
the discretion to establish whatever
standard it wishes with respect to
employee terminations (whether they
are subject to employment contracts
or not), including at-will, arbitrary or
capricious, or cause.

I Conclusion

The Wisconsin Legislature gave dis-
tricts significant discretion in the
drafting of Act 10 grievance policies.
Boards should review their individual
teacher, administrator and other
employee contracts, district policies
and handbooks, and their Act 10
grievance policies to determine if the
termination and nonrenewal standards
and processes stated in each are con-
sistent. Failure to be consistent can
cause difficulties when terminating or
nonrenewing an employee who seeks
to contest that action. Boards should
also review their Act 10 grievance
policies to determine whether to
include nonrenewal of teacher and
administrator contracts within the

definition of “termination” in that
policy. The law is not clear in this area
and consultation with legal counsel on
this issue is advised. Finally, if a dis-
trict’s contracts, policies or handbooks
create a cause or similar standard for
discipline or termination, the board
should review its policies, including its
Act 10 grievance policy, to determine
whether the processes set forth in them
provide for appropriate due process. B

B End Notes

This Legal Comment was written by Michael
J. Julka, Steven C. Zach, and Brian P
Goodman of Boardman & Clark LLP; WASB
Legal Counsel. For additional information on
related topics, see Wisconsin School News
“The Statutory Provisions Related to Teacher
Contracts” (Jan.-Feb. 2017) and”"The
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